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On Thursday, 20 December 1990, a provisional change to the Standing 
Orders of the Legislative Assembly empowered the Standing Committee 
on Government Agencies for the first time to review intended Order- 
in-Council appointments to Ontario agencies, boards and 
commissions. The full text of the provisional Order of the House, 
which expires on Thursday, 27 June 1991, is appended to this Report 


as Appendix "A". 


In giving -authorizationmonma™temporary: basis sthemMLegustature 
provided that the Committee should have the opportunity, while 
conducting its reviews of intended appointments, to reflect on the 
process and to recommend ways in which it might be improved. The 
specific direction to the Committee, given by Order of the House 


dated Thursday, 20 December 1990, states: 


That, notwithstanding Standing Order 104(i), the Standing 
Committee on Government Agencies is authorized to 
consider how the Standing Orders might be amended to 
permit it to best perform the task of reviewing the 
appointment of persons to agencies, boards and 
commissions and of directors to corporations in which the 
Crown in right of Ontario is a majority shareholder and 
the Committee shall report to the House its 


recommendations on or before May 16, 1991. 


2 
Pursuant to the above Order, your Standing Committee on Government 
Agencies presents to the House its observations, opinions and 


recommendations. 


In our view any review of the guidelines regarding the process of 
reviewing intended appointees to government agencies, boards or 


commissions needs to keep in mind that: 


ike there is a clear relationship between the role of the Standing 
Committee on Government Agencies in reviewing intended 


appointees and its role in reviewing agencies; 


Zs. the role of the Standing Committee with respect to intended 
appointees is to review the appointment that has been 
proposed; the focus of the enquiry must be upon the skills of 
the person who is suggested for the appointment and not upon 
the skills of the persons who have not been suggested by the 


government; and 


ce 1t is understood that in making appointments to agencies, 
boards and commissions, the government may be exercising its 
prerogative to use the appointments process in a way that 
attempts to achieve legitimate governmental policy objectives 
that the opposition may, or may not, agree with; this is a 
separate consideration from the question of whether or not the 
proposed appointee has the necessary skills to carry out the 


tasks associated with the appointment . 


3 
With this in mind, the Committee feels that the present 
guidelines (Appendix "A") are essentially appropriate for the 
task and would not support major changes to them at this time. 
They represent in our view a real opening up of the process of 


political appointments. 


The fact that intended appointments are subject to public scrutiny 
by the Standing Committee means that the people making the 
decisions have already had to be scrupulous in their selection 
process. At the same time the power which the Committee has to 
object to an intended appointee, while not expressed as a veto, is 
in effect just that as, in those circumstances, the Premier or the 
Minister would be carrying out an appointment against the best 
advice of the Committee, and under the rules, the report of the 


Committee is deemed to be that of the Legislature. 


Your Committee recommends the following changes to the guidelines: 


ley intertwine these guidelines with the timelines in the 
Committee’s mandate relating to the review of the agencies, 
boards and commissions to ensure that both parts of the 


Committee’s mandate are being carried out; 


Drs change the time allocations so that no more than one hour can 
be spent, in total, reviewing any one intended appointee -- 
our experience to date has shown that even one hour is more 


than sufficient; 


4 
ensure that the Sub-committee is more scrupulous in which 
intended appointees it decides to review -- there is not much 
point in reviewing intended appointees whose appointment no 


one! ts: likely seo, cbs eecetto; 


have the Committee decide at the end of the interview whether 
it concurs or not with the intended appointees; in situations 
where discussion within the caucuses is required the Committee 
could recess to allow for that for either a short time or 


indeed until its following meeting; 


have the Sub-committee meet every week to review the Orders- 
in-Council and decide which intended appointees will be 
reviewed -- this would ensure a regular flow of the review 
process andmaellow ‘this *to be Mberter meshed with the 


Committee’s other work; 


delete the word "calendar" in the first line of paragraph 3 of 
the provisional Standing Order and replace it with the word 


"business"; 


provide the Committee with authority to report, in situations 
where the list of intended appointments provided to the Sub- 
committee is too lengthy to permit Committee review of all of 
them, that the Committee was unable to review the intended 
appointment (s) due to the number of intended appointments 


submitted for review; with the concurrent implementation of 


5 
recommendation #5 (above), the potential need for this 


provision should be reduced; 


8. insert the word "detailed" before the word "description" in 
the sfiftth Line sofmparagraphs. 0tvofthe) provisionally Standing 


Order. 


With respect to the submissions of the Liberal and Progressive 
Conservative members of the Committee concerning the review of 
government appointments to agencies, boards and commissions, your 


Committee offers the following comments. 


The power to make appointments to agencies, boards and commissions 
is one of the strongest powers of a democratically elected 
government. In@irakingsapporniments sto positions “of significant 
authority, through the careful selection of candidates, the 
government may seek to achieve many important and legitimate 
governmental policy objectives. Ns §ther polsey- qoalswotminhe 
government may in fact be much different from the policy goals of 
the opposition parties, the political aspect of many appointments 
is an inherent and necessary one. Particularly where positions of 
Significant governmental (as opposed to judicial) authority are 
involved, the appointments process is neither neutral nor non- 


partisan. 


6 
Unfortunately, past experience with both Liberal and Conservative 
governments at the provincial and federal levels indicates that in 
addition to using the power to make appointments to shape or 
implement public policy, governments have often misused their 
authority in order to reward party stalwarts for past service to 
their respective political parties. Poor quality government at the 
expense of the public and a deep mistrust of the motives of 


politicians has been the inevitable result. 


The appointment review system initiated by this government is one 
component of a strong, progressive, opening up of the government 
appointment process. It is a system that is designed to make sure 
that government no longer places incompetent party stalwarts on the 
public payroll as a reward for past service to the governing party. 
This objective is achieved by making it possible for a committee of 
the legislature to examine suggested political appointees and, if 
the competency of an appointee is in question, to expose the 
incompetence and recommend against the appointment. This system 
indicates a clear break from the past practice of political 
appointments being driven by the requirements of patronage rather 


than the requirements of good government. 


Neither the Liberals nor the Conservatives when they were in power 
provincially, implemented the kind of progressive accountability 
features to the appointment review process that have been adopted 
oo the present NDP government in Ontario. Both parties have had 


the opportunity to do so and both declined. For either party to 


¢: 
Suggest that if they were in power they would implement all of the 
proposals that they now in opposition have come forward with is, in 
the view of the government members on this committee, simply 


unsupported by the records of those parties. 


The fact that the present standing committee process does not strip 
the government of the necessary power to make appointments does 
not, in the views of the government members on this committee, 
constitute a shortcoming in the committee’s procedures. We 
therefore oppose the notion that the minority opposition parties 
should exercise control over the appointments process as an 
abdication of the principle that the government remains responsible 


for filtsTadecis rons: 


The government members on this committee have serious concerns 
about what we believe to be the political posturing of the 
opposition and are profoundly disappointed that they have chosen to 
emphasize short term political expediency over making serious 
efforts to improve the appointments review process that would be 
acceptable not only to this government but possibly to subsequent 


governments as well. 


This NDP government is determined to ensure that the public may 
have confidence in the abilities of the people that it appoints to 


government agencies, boards and commissions. The government is 


8 
willing to listen to any suggestions that will give the public more 
confidence in the quality of the appointments that the government 


makes. 


A number of specific changes in the process beyond those already 
discussed, were requested by the opposition parties. Some of these 
suggestions are felt to be constructive by the government members 
on this committee, some were not. Our responses to the opposition 


suggestions follow below. 


iL Information on candidates who applied but who were not 


selected. 


The government members can think of no single action that would 
prevent more qualified applicants from applying for government 


positions than to disclose the identity of unsuccessful applicants. 


Most of the people applying for positions will already be employed 
somewhere else and publication of their names may cause significant 
difficulty with ongoing employment if they were not to be 
successful. Other applicants would not wish to have it be known 
that they were passed over if they were not successful in their 


applications. 


The government members believe that applicants for public positions 
who are not successful should not have to suffer this serious. 


invasion -ofvprivacyvwand that. af all, applicants, did have to face 


9 
Chusminvasvonmonepnivacy //emany awouldenot- apply eS Sihistopposi tion 
Suggestion, if accepted, would lead to a lessening in the quality 
of government appointments. This is the exact opposite of what we 


are trying to achieve. 


In so far as the screening process involved is concerned, the terms 
of reference for the review process already indicate that the 
committee is to receive information on the candidate search process 
and a statement of the criteria by which the intended appointee was 
chosen. Any specific requests to improve the quality of this type 


of anformabionr will of course sbe welcome. 


By asking to review more than one candidate for a position, the 
opposition members are asking to have the nature of the work 
performed by the committee change from being a review process to 
actually being a hiring committee. Even if the government saw fit 
to abandon its responsibility for making government appointments, 
it 1S quite apparent that with the number of responsibilities that 
all members have, that a standing committee could not possibly 
handle the tremendous volume of work associated with making all of 
the appointments that are necessary. While giving the committee 
hiring authority over a limited number of appointments may provide 
some satisfaction to the members of the committee, this would 
require abandoning the committees role as a reviewer of all 
government appointments to agencies, boards and commissions which 
is the primary reason for the committee’s involvement in the 


appointments process to begin with. 


Ag) 


Ze Submissions of Third Parties as to Appropriateness 


We are uncomfortable with the idea of calling witnesses to comment 
on the intended appointees. This would unduly complicate the 
review process and turn it into an adversarial one. In order to 
protect the rights of the intended appointees we would have to 
ensure that they were given the opportunity to rebut any negative 
information given to the Committee. This might also readily lead 
to the intended appointees’ need for legal representation which 


would further complicate the review process. 


Allowing submissions as to appropriateness to be received from 
third parties is an open invitation to character assassination by 
those who may not share the same policy views as the person who has 


been selected. 


Beyond the matter of how you allow the people who would be subject 
of such attacks to defend themselves is the question of what kind 
of chilling effect that this would have on quality candidates 


coming forward to accept positions of high public service. 


The government members do agree that in the case of some 
appointments who have come before the committee for review that 
the review process would have been better served by more 
information being made available to the committee. We would look 
favourably on constructive .suggestions as how to systematically 


make sure that sufficient information is available to perform an 


AL 
appropriate review. We do not however support opening up the 


process to third party submissions. 


os Veto Power 


The question of veto power is not a question of the relative power 
between the government members and the opposition members as the 


government retains a majority of this committee in any case. 


Livtheccircumstancesy 1nvolvirigva partaculanrappliacant= warrant 2it) 
it is fully expected that government members will vote against a 
recommended appointment. The fact that we have not done so to date 
is a reflection of the quality of the candidates who have come 


forward. 


It is a matter of law that it is the Lieutenant Government in 
Council or the Lieutenant Governor on the advice of the Premier who 
is authorized by statutes to make the appointments in question. As 
the power to advise the Lieutenant Governor is with the Cabinet or 
the Premier, it would be inappropriate for the power of veto to be 


delegated to the standing committee. 


AX: Time Restrictions on Reviews 


Under the present temporary Standing Order, appointments do not 


2 
take effect until a minimum period after tabling. We do not have 
any difficulty with continuingsthus practice sunder the permanent 


procedures to be adopted. 


In so far as restricting proposed appointees from meeting with 
community and client groups prior to review by the committee 1S 
concerned, we find the idea that proposed appointees should be 
prohibited from becoming more knowledgeable about the pes@tion that 
they have been recommended for to be unduly restrictivemofr the 
candidate’s freedom of activity and to be counter-productive as 
well. The appointment itself is not effective until the review is 
completed and the candidate is appointed by the Lieutenant 
Governor. The proposed candidate has no claim to either the 
powers, the title, nor the remuneration, if any, of the office 
until being appointed by the Lieutenant Governor. This should be 
sufficient to guarantee the integrity of the committee review 


process. 


It is true that the committee will not be able to look into all of 
the appointments that they might wish to _ because of time 
restrictions. This is not a critical problem given the nature of 
the committee’s work which is to subject the appointments process 
to scrutiny and review. An analogy to the difference in roles 
between an auditor and a bookkeeper is appropriate. An auditor can 
ensure confidence in the accounting practices of a business without 
examining each and every bookkeeping transaction. ie asi te 


knowledge of the systems in place and the potential to examine any 


3 
OfstheRtransactions that issrmportantstonthesauditor.s Inea similaz 
way, this committee can ensure public confidence in the public 
appointments process without reviewing every appointment by having 
a knowledge of the process being used and maintaining the potential 


to review any of the appointments in question. 


This being said, iteisiimecognized that in any period of time there 
may be a greater than usual number of exceptional appointments that 
the committee would like to review than there is time available to 
review. So as long as some guarantees can be worked in to make 
Sure that the ability of government to fill important positions is 
not unduly delayed, we would be willing to work with the opposition 
members on procedures that would try and ensure that the committee 
would not have to pass on reviewing a candidate of unusual interest 
just because there were a number of such appointments within a 


short period of time. 


Se: The Scope of Appointments Subject to Review 


It is the understanding of the government members on this committee 
that a comprehensive manual which provides detailed information on 
all of the Order-in-Council positions in government agencies, 


boards and commissions has now been prepared. 


The government members on this committee recognize the need to have 
a complete list compiled of all positions involving government 


hiring performed by Order-in-Council that do not presently come 


14 
before this committee for review. Once this list is compiled, we 
are prepared to work with the opposition on recommendations 
concerning amendments to the relevant statutes to discontinue the 
practice of hiring for some of these positions by Order-in-Council, 
and which, if any, of the remaining postions should be subject to 


review by this committee. 


While some would recommend the review of individuals reappointed to 
a “second \term, <t Getourstunderstanding that, orasmcnem process 
unfolds, we will be busy enough with the review of intended 
appointees. Such a review of reappointments would also come closer 
Cos atuper formance: tev ew, Sesomething wawhich wemdo mmol eicelggis 
appropriate tor (the Committee toido, seit iseaisonour understanding, 
that because of the limitation over reappointments, within the next 
few years we will be in the situation of having no reappointments 


with some limited exceptions. 
Oe The Macaulay Report on Regulatory Agencies 


The question of whether or not the Macaulay report’s recommended 
procedures may be worthwhile with respect to some government 
appointments is a matter of considerable inca anger The Macaulay 
report is under sactivel"consideration within the Ministry sof the 
Attorney General and also within Management Board. lic, oko ween s 
recommendation that in the very near future, after determining the 


status of the reviews already under way, that this committee 


15 
consider whether or not there would be any added usefulness to this 


committee undertaking further consideration of the Macaulay report. 


We are prepared to continue to cooperate to improve the process. 
We remain committed to it as a process to review intended 
appointments and as part of opening up the process of political 


appointments in this province. 
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Standing Committee on Government Agencies 


Terms of Reference for 
the Review of Appointments in the Public Sector 


That Standing Order 104(g) be amended by inserting after "agencies;" in the tenth 
line "and to review the intended appointment of persons to agenciés, boards and 
commissions and of directors to corporations in which the Crown in right of 
Ontario is a majority shareholder according to the following procedures: 


il: A minister of the Crown shall lay on the Table a certificate stating that the 
Lieutenant Governor in Council or the Premier, as the case may be, intends to 
appoint a person to an agency, board or commission or to the board of 
directors of a corporation, together with a copy of the position description and 
a summary of the person's qualifications, which documents shall be deemed 
to be referred to the Committee. i 


2. The Sub-committee on Committee Business shall meet to select from among 
the intended appointments .referred to in paragraph 3 those intended 
appointees the Committee will review; the first meeting for that purpose 
shall be held on or before January 18, 1991 and further meetings shall be held 
for that purpose so that there are no more than 30 calendar days between each 
meeting. 


eH At least 5 calendar days before the Sub-committee on Committee Business 
meets as provided in paragraph 2, the Clerk of the Sub-committee shall 
provide to each member of the Sub-committee a list of intended appointees 
in respect of whom a certificate has been received. 


4. The intended appointments to be reviewed by the Committee shall be 
selected in one round by each member of the Sub-committee on Committee 
Business, other than the Chair, such that the member of the Party forming 
the Official Opposition shall first choose one or more, the member of a 
recognized Party having the third largest membership in the House shall 
second choose one or more and the member of the Party forming the 
government shall third choose one or more. 


2: The Sub-committee shall make a report to the Committee on the intended 
appointments for review at least 7 calendar days before any one of them is to 
be reviewed and the report shall specify the time allocated for consideration 
of each of them, the date on which each is to be considered and whether the 
intended appointee. is to be called as a witness. 


6. In its report, the Sub-committee shall ensure that those intended 
appointments which were selected by a member of the Sub-committee shall 
be heard on the same day and that the order of the reviews corresponds to the 
order of selection as provided in paragraph 4. 


70: 


lel 


12. 


1: 


14. 


iley 


The report of the Sub-committee on Committee Business once adopted by the 
Sub-committee shall be deemed to be adopted by the Committee and shall 
take precedence over all other business of the Committee. 


If an intended appointment is not selected for review by the Sub-committee 
within 35 calendar days following the day on which the documents provided 
for in paragraph 1 have been laid on the Table, the Committee shall be 
deemed to have no recommendation concerning the intended appointment 
and a report thereon shall be deemed to have been made to and adopted by 


: the House. 


The Committee or the Sub-committee may waive its right to review an 
intended appointment not selected pursuant to paragraph 8 prior to the 
expiry of the 35 days mentioned in paragraph 8. 


Upon notice from the Clerk of the Committee that an intended appointment 
has been selected for review, the minister who recommended the 
appointment shall provide to the Committee a copy of the intended 
appointee's application, a copy of his or her resume, a description of the 
responsibilities of the position, a description of the candidate search process 
and a statement of the criteria-by which the intended appointee was chosen. 


The Committee shall review the intended appointments that have been 
selected and shall spend no more than 3 hours reviewing the intended 
appointments selected by any one member of the Sub-committee. 


In reviewing an intended appointment, the Committee shall not call as a 
witness any person other than the intended appointee. 


The Committee shall determine whether or not it concurs in the intended 
appointments as its first item of business at its first meeting following the 
meeting at which the intended appointments were reviewed. The time for 
making that determination shall be limited to one hour. In its report, the 
Committee shall state whether or not it concurs in the intended 
appointments and may state its reasons therefor. 


The Committee shall present its report to the House on its review of intended 
appointments at the earliest opportunity following the meeting at which its 
findings have been made and such report shall be deemed to be adopted by 
the House. If the House is not meeting at this time, the Committee shall 
have authority to release its report by depositing a copy of it with the Clerk of 
the Assembly and upon receipt of the report by the Clerk the report shall be 
deemed to be adopted by the House. | 


If a report in respect of an intended appointment is not made within 30 
calendar days following the day on which the intended appointment was 
selected for review, the Committee shall be deemed to have no. 
recommendation concerning the intended appointment and a report thereon 
shall be deemed to have been made to and adopted by the House. 


16. The Clerk of the Committee shall notify in writing the minister who 
recommended the appointment of any decision of the Committee and the 
Sub-committee on Committee Business respecting the appointment." 


This provisional Standing Order shall be in effect during the period commencing on 
December 20, 1990 and ending on June 27, 1991. 


Adopted by the Legislative Assembly of Ontario on Thursday, 20 December 1990. 
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APPENDIX B 


Dissenting Opinion of 
the Liberal and Progressive Conservative Members 





DISSENTING OPINION OF THE LIBERAL AND PROGRESSIVE CONSERVATIVE 
MEMBERS OF THE STANDING COMMITTEE ON GOVERNMENT AGENCIES (THE 
“COMMITTEE"): PROPOSAL FOR AMENDMENTS TO THE TERMS OF REFERENCE 


This submission has been prepared for two fundamental reasons: 


1 Bes We have become participants in a process which has allowed the 
NDP government to create the public perception that it has 
opened up the appointments process, but in which we identify 
a number of serious deficiencies which effectively ensure that 
the genuine review of appointments does not take place; and 


25 We have been asked to present a firm proposal setting out the 
amendments we feel are required in order to improve the 
effectiveness of the appointments review process. We feel 


that, as performance of this function has been delegated to us 
as members of this Committee, the adequacy of this process is 
ultimately our responsibility. 


Lack of Adequate Information and Procedures 


We do not feel that we can effectively and responsibly enter into 
a full and fair review of the intended appointments which come 
before us. The Committee has not been given all the tools which it 
needs in order to fulfill its mandate in the way in which the 
public and, indeed, in which we as members of the Committee had 
envisioned. 


While we support the direction of the initiatives undertaken in 
this area, we believe that, regrettably, the NDP government has 
chosen to limit the mandate of the Committee in such a way as to 
ensure that the process in which we are participating is little 
more than a facade, and not the open, fair and genuine review 
process which was promised by Premier Rae with much fanfare in his 
statement to the Legislative Assembly. 


The Reality Gap 


On December 10, 1990, Premier Rae announced that his government 
would be implementing new measures to ensure greater fairness in 
appointments to government agencies, boards and commissions. The 
Premier stated that "The public has a right to see appointments 
made by a fair process, a process the men and women of Ontario can 
trust. By ensuring public access to all details of appointments 
and by peeling away some of the secrecy surrounding the process, I 
believe we can ensure fairer selection of the best possible 
candidates." 


Instead, Premier Rae's government has instituted a rather feeble 
post-appointments review process that is essentially lacking in 


substance and which has been emasculated by the Terms of Reference, 
as drafted by the government. 


Access to all details of appointments has not been provided, nor 
have any of the shortcomings of the patronage system, adamantly 
criticized by the NDP for so long, been adequately addressed. 


The concerns surrounding this new process are so serious that the 
Liberal and Progressive Conservative parties are submitting this 
joint report to the Committee, in the hopes that the NDP government 
will recognize that the problems are profound and that they go 
beyond partisan lines. 


Deficiencies in the Process 


The Opposition Parties identify the following deficiencies in the 
terms of reference of the Committee: 


us The role of the Committee in the appointments process must be 
redefined. As conceived by the current terms of reference, 
the present role of the Committee is merely to rubber-stamp 
intended order-in-council ("OIC") appointments, without 
benefit of information as to other potential appointees who 
were not selected or the screening process involved and, 
without benefit of extrinsic evidence, such as submissions by 
third parties as to the qualifications or appropriateness of 
the appointee. 


This lack of information precludes Committee members from 
making intelligent, reasoned decisions about the merits of 
each intended appointment, while at the same time relieving 
the Premier and his government of the burden of ultimate 
accountability to the public in the event that an appointment 
turns out to have been ill-conceived. The Premier can claim 
added legitimacy for his good appointees, and can hide behind 
the purported review by an all-party committee, in order to 
absolve himself of responsibility for having chosen 
inappropriate appointees. 


As we are the members who will be lending our names to the 
approval of such appointees, we feel that it is inappropriate 
for the Premier to shift onto this Committee the burden of 
accountability, without giving it the tools necessary to 
ensure that the best possible choices are being made. 


22 The government retains its majority on the Committee. This 
systemic advantage defeats the purpose of the entire review 
process and belies the government's commitment to instituting 
genuine changes in the appointments process. While we 
recognize that it is not customary for governments to grant 
equal representation to opposition parties on legislative 
committees, we believe that, for the purposes of appointments 
review, equal representation is necessary to ensure that full 
and fair reviews actually take place and that they are 


conducted along non-partisan lines. Perhaps the government 
would be willing to consider some modified form, such as equal 
representation of opposition parties and the government, 
rather than equal representation of all three parties. 


We note that, in none of the reviews conducted by the 
Committee thus far, have any government members voted against 
the appointment. We feel that this bodes ill for the 
integrity as well as the utility of this process. 


The Committee does not have the power to veto appointments. 
Its role is limited to the review of the qualifications of 
each appointee and to the writing of a report. The 
recommendations of the Committee do not bind the government. 
Thus, an appointment may be finalized notwithstanding any 
serious reservations which the Committee may have. Without 
the ability to veto appointments, the Committee's powers are 
more apparent than real and in fact the government retains 
complete discretion to make any appointments it chooses. 


The Committee is required to fulfill its mandate within a very 
limited time frame. These time constraints prevent the 
Committee from dealing properly not only with the individuals 
who appear before it but also with the great number of OIC 
appointments that will be made within any given year. Each 
party receives an allocation of only three hours within which 
to review its selected appointees from each list. This 
arrangement is inadequate in the event that there are either 
(a) many appointments on any one list or (b) significant, i.e. 
high level, appointments to review. 


These time constraints hardly permit in-depth review, and yet 
the members of the Committee are expected to decide 
intelligently if nominees are suitable for their intended 
positions, and will be held accountable if they are not. 


As mentioned previously, the terms of reference prohibit 
outside witnesses from appearing before the Committee, 
including the chair of the agency, board or commission to 
which the appointment will be made. As appointees may be 
working very closely with other members of the agency to which 
they are appointed, we feel that, at the very least, it would 
be appropriate for the chair as well as co-members of the body 
in question to have the opportunity to speak to the 
appointment before the Committee. 


In addition, we feel that there may be circumstances in which 
it would be not only helpful but necessary to hear from third 
parties who may have valuable information to impart with 
respect to a candidate, an agency or a process. We also 
believe that, in order to fulfill our mandate properly, we 
must have the opportunity to review more than one potential 
candidate for each position. This is the only way in which to 
assess accurately whether the best person has in fact been 


selected for the job and to understand how these other 
potential candidates were screened. 


We would be jeopardizing our credibility, and we would not be 
acting responsibly, if we acquiesce to a process which 
requires us to concur with appointments without this bare 
minimum of information. 


Appointments should not take effect for a minimum period after 
tabling, giving the Committee adequate time to determine 
whether or not a review should be held and to carry out all 
necessary preliminary investigations. Without the reasonable 
opportunity to do so, this process is a mere facade. 
Similarly, once an appointment has been selected for review, 
it should not take effect until a minimum time period has 
elapsed, thus preserving the integrity of the review process. 


As a corollary, appointees should be strictly prohibited from 
assuming any of the trappings of their office until such time 
as the appointment has been finalized. This would include 
liasing with community and client groups prior to review by 
the Committee, which has occurred with some regularity since 
this process was instituted, and which effectively renders the 
appointment a fait accompli. This is unacceptable. Without 
such a prohibition, the integrity of the review process is 
cast into question. 


The impression has been created in the mind of the public that 
all OIC appointments are subject to review by the Committee. 
In fact, this is not the case. The Committee has been advised 
by the Premier's Office that numerous categories of OIC 
appointments will not be submitted for review. Significantly, 
the Premier's Office refused to provide the Committee with an 
exhaustive list of the types of appointments that will not be 
reviewed. The public has not been made aware of these 
limitations on the process. 


Furthermore, the public is not aware that the process is 
further limited by the sheer volume of OIC appointments made 
by the government in any one year. For example, in the first 
30 months of the federal procedure, committees were able to 
review only 100 out of a possible 2,400 appointments. [In all 
likelihood, the Committee will be overwhelmed with OIC's, most 
of which it will be unable to review (and, pursuant to the 
current Standing Orders, will be deemed to have _ no 
recommendation with respect to these appointments, which is 
misleading), thus rendering the protections of the review 
process illusory. We do not believe that the publicity 
surrounding the creation of this process adequately outlined 
these and other limitations. 


We believe that, unless explicitly provided to the contrary, 
all OIC appointments should technically be subject to review 
by the Committee. Notwithstanding Ms. Phillips' earlier 


refusal to outline which appointments will be exempt from 
review, such as the highly lucrative position as Agent-General 
in Tokyo, an exhaustive list of those OIC's to be excluded 
from the process must be prepared by the Premier's Office and 
tabled publicly. 





As a corollary, we suggest that the categories of appointments 
currently made by OIC appointment be reviewed by the Premier's 
Office, with a view to weeding out certain appointments that 
need not be made by OIC, (such as Livestock Inspectors and 
O.P.P. inspectors), thus relieving some of the pressure on the 
Committee. 


We believe that the public, not just the Committee itself, is 
entitled to full disclosure as to the parameters of the review 
process and that it is incumbent upon the Premier's Office, 
which has created such tremendous expectations, to act fairly 
and ensure that this disclosure is carried out as 
expeditiously as possible. 


Recommendations 


As we were requested to provide the Committee with a set of firm 
proposals for changes to the appointments review process, we attach 
recommended amendments to the Standing Orders, which would 
implement the proposals set out in the above discussion. 


All of the points have already been addressed in this report and 
thus no further analysis of the amendments has been included. 


We would merely note, however, that this report focuses on 
implementing changes to the process as conceived by the NDP 
government, in order to attempt to transform it into the genuine, 
post-appointments review process that it is popularly believed to 
be. We have remained within the limits of the process as it 
currently exists, and have sought merely to rectify the serious 
deficiencies which exist in it. 


However, we do not believe that the current system of reviews will 
truly open up the appointments process so that, as promised by 
Premier Rae, the public can be assured that appointments are being 
made from the best candidates available. We believe that this goal 
can best be achieved by opening up the pre-appointments process, as 
recommended by the Macaulay Report on Regulatory Agencies in 
September of 1989. 


We therefore recommend the establishment of a Council for 
Administrative Agencies, mandated to seek out, interview and assess 
potential candidates. This Council would have a key role in the 
appointments process, including building up an impartial list of 
qualified candidates from which ministries would select appointees, 
the screening and selection of applicants and the development of 
criteria for appointments. 


The creation of such a Council would ensure that appointments would 
be made in an impartial and effective way, and that selections are 
made from the best candidates available. 


This Council would be similar to the Advisory Committee on Judicial 
Appointments which was established by the former Attorney General 
in December of 1988. The Advisory Committee has functioned very 
effectively since its inception and has done much to allay any 
criticism of political bias or patronage in appointments to the 
judiciary, while reinforcing public confidence in the judiciary and 
in the justice system itself. 


Creation of the Council for Administrative Agencies would 
constitute a genuine and far-reaching reform of the appointments 
process, and is an approach which the NDP government should be 
considering seriously, if it is truly committed, as it claims, to 
such reforms. 


Unfortunately, it is most unlikely that the NDP government will 
ever agree to instituting such serious reforms to the process. It 
has become apparent that, notwithstanding the NDP's rhetoric to the 
contrary, it has taken pains to ensure that its prerogative is not 
circumscribed when it comes to making patronage appointments. 


We have serious concerns that the NDP government has no real 
intention of permitting this Committee to undertake good faith 
inquiries into the acceptability of. candidates. By extension, 
therefore, we have no real expectation that it will review and 
consider seriously the excellent recommendations set out in the 
Macaulay Report, and even less expectation that these 
recommendations will ever be implemented. 


PROPOSED AMENDMENTS TO STANDING ORDER 104 (g) 


That Standing Order 104(g), as amended by resolution adopted by the 
Legislative Assembly on December 20, 1990, be further amended as 
follows: 


Aes 


Ze 


By deleting the word "calendar" in the first line of paragraph 
3 and replacing it with the word "business". 


By inserting after the words "same day" in the third line of 
paragraph 6 the words "where time permits and, in all other 
cases, aS soon as reasonably possible thereafter,". 


By inserting after the last sentence in paragraph 8 the 
following words: 


"Notwithstanding the foregoing, in the event that an intended 
appointment has not been selected for review by the Sub- 
Committee within the 35 day period set out above, as the list 
of intended appointments provided to the Sub-Committee 
pursuant to paragraph 3 hereof is too lengthy to permit review 
by the Committee of all of them, a report shall be made to the 
House, stating that the Committee was unable to review the 
intended appointment due to the number of § intended 
appointments submitted for review by the Committee." 


By adding to the fifth line of paragraph 10, before the word 
"description", the word "detailed", by deleting the word "and" 
from the sixth line of paragraph 10 and by adding the 
following words after the word "chosen" in the sixth line of 
paragraph 10, “and a complete list of all other candidates 
interviewed for the position for which the intended appointee 
has been chosen". 


By deleting the words "the intended appointments selected 
by any one member of the Sub-Committee" from paragraph 11 
and replacing them with the words, “each intended 
appointee and any witnesses or submissions that may be 
received concerning any intended appointee". 


By deleting paragraph 12 and replacing it with the following: 


(a) "In reviewing an intended appointment, the Committee 
shall be permitted to call as a witness or receive written 
submissions from any person concerning an intended appointment 
including, without limitation, other persons who were 
candidates for the position in question. 


(b) The Clerk of the Committee shall ensure that any 
witnesses shall appear before the Committee on the same day as 
the day on which the intended appointment is selected for 
review and shall notify the intended appointee at least 5 
business days prior to that day of any witnesses scheduled to 


appear and of any written submissions that have been received 
concerning the appointment. The Clerk of the Committee shall 
provide the intended appointee with a copy of all written 
submissions received not less than 5 business days before the 
day on which the intended appointment is to be reviewed. 


(c) The Chair of the Committee may order that any witness 
shall be heard or any written submission shall be reviewed in 
camera, if the Chair has reasonable grounds to believe that 
information of a sensitive or personal nature shall be 
discussed or revealed." 


By adding the following words after the word "appointment" in 
the last line of paragraph 16, "and any decision so made by 
the Committee shall be binding on the Lieutenant Governor in 
Council or on the Premier, as the case may be". 


By adding thereto new paragraph 17, which shall provide as 
follows: 


"Membership of the Committee shall be distributed equally 
among all of the recognized Parties in the House". 


By adding thereto new paragraph 18 which shall provide as 
follows: 


"(a) No intended appointment shall take effect until the 
later of (i) 30 days after the certificate referred to in 
paragraph 1 has been tabled, or (ii) 30 days after the day on 
which the intended appointment was scheduled for review, if 
the intended appointment was selected for review by the 
Committee pursuant to paragraph 4 hereof. 


(b) Any person in respect of whom a certificate has been 
tabled pursuant to paragraph 1 hereof, shall be strictly 
prohibited from assuming or appearing to assume any of the 
duties, responsibilities, powers or privileges of the position 
for which the intended appointee has been chosen, until the 
expiration of the periods referred to in subparagraph (a) 
above including, without limitation, meeting with individuals 
or groups likely to be affected by the appointment in 
question. 


(c) In the event that an intended appointee breaches the 
provisions of subparagraph 18(b) above, a report may be made 
to the House, stating that the Committee is unable to concur 
in the intended appointment, and stating the reason therefor. 


(ad) In making the determination as to whether an intended 
appointee has breached the provisions of subparagraph 18(b), 
the Committee shall be entitled to take into consideration 
whether a reasonable person would be likely to perceive that 
the actions of the intended appointee were carried out in the 


anticipation of future duties, responsibilities, powers or 
privileges." 
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